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Statement of the problem . The problem of the subjective side of crime , and in particular, the study of crimes is one of the least studied . This makes it highly relevant especially during the development of new legislation to combat crimes against life and health. Many unresolved aspects of this problem requires further study and consideration . In this regard , particular importance attaches to research on the subjective side of crime.

Analysis of recent research and publications. Studies of this problem in different periods involved many scientists - protsessualistov including: MI Bazhanov, AN Omelchuk NV Chernyshev , MI Havronyuk , VA Kuznetsov, MI Melnik . VA Klimenko, Y. Alexandrov , AI Rarog KK Platonov, EV Gaukhman et al .

The purpose of this paper is to reveal the influence of subjective symptoms of qualifying offense committed by way of special abuse.

The main results of the study. In legal literature, the subjective aspect of the offense , in particular , provided for in paragraph 2 of Article 4 hours . 115 , part 2 . 121 , Art. 127 , Art. 434 of the Criminal Code , is defined as the mental attitude of a person to that person's conduct , its effects with a specific form of guilt motive and purpose [1, p . 123 2 ] . Thus, the same formula mental attitude affects the part and the whole - the subjective side and wine. This, in our opinion, blurring the boundaries between them .

Sometimes there is another , namely, the mental attitude of a person to commit them to a socially dangerous act and its consequences is characterized by guilt, motive and purpose of the crime . [3] However, this definition is fully justified because the mental attitude of the subject is a fault in the form of intent and negligence , and all subjective aspect includes not only named, but also other components , in particular emotion manifests itself in criminal behavior .

Without going into further discussion about the definition , we believe that we must take all of these essential definitions and use in the study of the subjective side of the crimes committed by way of particularly violent behavior . In this respect it should be noted that the signs of the subjective aspect of these and other offenses referred to in the disposition or articles of the Criminal Code of Ukraine, or determined by the nature of a criminal assault . They shall have different purposes. So , wine is a must of corpus delicti . Without it not constitute a crime , and therefore can not be criminally liable ( Part 2 of Art . 2 of the Criminal Code of Ukraine) . This approach is fully consistent with our criminal legal doctrine : criminal responsibility and punishment should be subject only to the perpetrators .

Wine, known to be expressed in relation to mental person to commit the crime of intent or negligence . [4] Content of a form of guilt is revealed in art. Art. 24, 25 of the Criminal Code of Ukraine. Science of criminal law considers guilt of the person , expressed in a crime as a fact of objective reality (ie as objective truth ) , which should set the investigator , prosecutor and the court . The theory of criminal law in Ukraine rejects "projected" criterion understanding of guilt that took place in the writings of some scientists. So , considering the definition of a bad fault in its traditional sense , BS Utevsky offered his definition to include the estimated time [5 , 6]. His concept of guilt as a rating category , which is expressed in a negative judgment to judge the behavior of the defendant, has been adopted by practitioners , could have a negative impact on the administration of justice .

Methodological basis of knowledge of the psyche of a person to have committed an offense is a criterion for its clarification through analysis of the perpetrator [7 , 8]. That is why the subjective aspect of the crime must be established through the list of legally significant evidence of the objective side of the crime on which the payment is made a crime , with formal or material composition. They repeatedly reflected in the consciousness of the guilty . Therefore, in jurisprudence considerable attention clarify the content of guilt in the crimes with the material composition , which include : murder, committed with special cruelty (Section 4 Part 2 of Art . 115 of the Criminal Code of Ukraine) , intentional serious bodily injury , committed with special torture ( Part 2 of Art . 121 of the Criminal Code of Ukraine) . In addition, particular attention is paid to crimes committed with particular cruelty , which relate to the current Criminal Code of Ukraine, the so-called crimes formal composition . This is particularly provided by Articles 127 , 434 of the Criminal Code , the offense on the grounds of poor agreement with the prisoners to sign a special cruelty.

Proceeding from these general methodological assumptions proceed to consider the subjective side of an offense under subsection 4 Part 2 of Art . 115 of the Criminal Code of Ukraine. First of all turn to art. 115 of the Criminal Code and see that there exist some provisions regarding the form of guilt and other features of the subjective side of the offense under consideration. At the same time , and the structure of the objective side of murder committed with extreme cruelty , character actions , tools and means of its commission, the ways in which artists have used , as well as consequences of the crime indicate that the crime is committed with direct intent . Particularly evidenced by the very method of committing such a crime . Motives for committing such a crime , as is evident from the law may be different and the characterization of the act is not affected .

We seem that in order to give some theoretical explanations and practical recommendations to law enforcement agencies on this issue , you must turn to action and the ways that the perpetrator committed the murder in a particularly brutal. We can state that the perpetrator can not commit murder , which is accompanied by unusual excluded cruelty acts characterized by special task ( more unbearable ) physical and (or) mental anguish and (or) normal suffering, special criminal sophistication ( torture , torture, sadism ) , with indirect intent ( evidenced by the 100 % of the investigated cases in this category ) .

These findings are confirmed by our survey investigators who conducted the pre-trial investigation in cases of murder with extreme cruelty (97 % of the 200 respondents indicated a direct intention of committing these crimes ) .

Intelligent point of intent murder with cruelty characterized in that the person is aware of the social danger of the act , aware that such actions it causes particular suffering to the victim or close persons understands that murder is sufficient to apply the special torment , torture , torture is not necessary it provides such consequences is the use of such methods. Volitional intent at the time of the crime always involves a guilty desire to act in this way. The desire to inflict special torment , etc. can speak character action , localization of injuries , the use of the instruments and means of committing a crime , and most importantly - the ways of its fulfillment , etc. .

For example, seven members of a sustainable criminal group headed previously convicted of a citizen as a condition with hooliganism for 54 hours mocked the victim , which was manifested in the systematic beatings, stabbing chin, neck , abdomen , sexual assault in an unnatural way , all members of the band , strikes a safety pin in the mammary glands , shoulder , hands , extinguishing cigar burning of the body , a special pressure on sore spots , violent conduct of bottles in the vagina, strikes an iron rod , corrected for the natural needs of the injured person , in response to a request to drink ( see Case № 2-44 1990 archive for the Kyiv City Court) .

Thus, summing up the above , it should be noted that the intellectual point of intent in this part of crime is characterized by the awareness of a grave nature , these actions , and the way a particular cruelty. In other words , the subject is aware of the social danger of such acts that violate or threaten breach of public relations, ensuring the protection of human life. In such cases , when the person is not aware of at least one of the above characteristics of the subjective side , will not exist the offense under paragraph 4 of Article 2 hrs . 115 Criminal Code of Ukraine .

Volitional moment intent to murder with extreme cruelty is characterized by the desire to perform such acts as torture , torture , sadism , and about the consequences - the desire of such consequences is such methods.

Based on the above it can be argued that the structure of the objective side of the character assassination of action , tools and means of its commission , as well as methods that apply guilty and effects indicate that these crimes are committed only intentionally . Motives intentional acts may be different. However, they do not affect the qualification of the offense , but only can be taken into account when assigning punishment. Therefore, correctly , in our view , as noted by BS Victors that "without motivic acts does not exist ... "[9 , 10]. Substantiation of guilt clearly ascertain the motives and goals of murder with extreme cruelty should be given more attention. So, if the purpose of the task was torture , torture and sadistic action , it increases danger to the public and should be considered by the court when assigning penalties and qualifications of premeditated murder .

In the penal question literature form the intent of this crime attention to surface . Thus, VV Stashis draws attention to the fact that a person must be aware that such methods (actions) , causing great physical mental and moral suffering, special cruelty has covered the guilty intent [ 11. s. 205 ] SS Yatsenko , indicates that this method should be covered by killing the guilty intent ( obviously ) [ 10] VK Grischuk , MI Melnyk noted that the perpetrator must be aware that its actions ( methods ) , it causes much suffering on the victim and those close to him . [12]

Thus, these publications only confirm our research and conclusions regarding the form of guilt , the kind of intent with murder with extreme cruelty .

As the study shows us the legal literature and criminal proceedings with such killings, the starting point of the commission of this crime is the recognition motif , which is accompanied by decree subject purpose. Without penetrating psychological structure , legal assessment is complicated crime . But this aspect of the well-known works , unfortunately, deeply researched. Only SV Gavrish tries to formulate the problem at the legislative level [13 , 14].

Our research on the basis of a representative set of facts are objective and motive of the crimes provided for in paragraph 4 . Part 2 of Art . 115 of the Criminal Code of Ukraine, which are made in Ukraine.

Objective ( perspective) - the source orientation of the subject of its activity. She , as the study of criminal proceedings in this category reflects a mental model of the future (which would like to reach people as a result of their actions ) . Thus , in each case, one may not be the goal of action , but some of them are still dominant. Motive - it is always a psychological purpose act. As such, they are the realization of motivation , interests, emotions, etc. .

As the results of the study , the range of goals and motives is wide enough. His analysis and communication of potential subjects ( lawbreakers ) may play a preventive role of preventing crime investigated . In particular, it is not difficult to see that some of the motifs act as driving forces that push a person to commit a specific action. Motives can be divided into rational ( related to the need ) and emotional . Motive of the crime can be defined as a conscious motivation (train) to commit murder.

Practice of punishment for murder with extreme cruelty in Ukraine requires further improvement . For this purpose it is necessary to further explore the subjective aspect of the crime for each criminal proceedings . In this aspect, it should be noted that the correct legal assessment of the subjective side of complicated crimes without penetrating the psychological structure of the crime as an act of human behavior , his motivation.

The term "motivation" is used in psychology in the broad and narrow sense. Broadly - motivation includes not only the individual 's motives and actions that constitute it , but consciousness of the subject , its social and psychological characteristics that define the relation to other people , himself and committed actions and behavior in general . In a narrow sense, this term refers to : 1) the system of motives that define specific forms of human behavior , 2) internal (psychological ) and the formation of motives 3) the dynamics of reasoned action , its structure - from the decision to act in a certain way - before the result.

For enforcement matters primarily correct understanding of the structure of the offense motivating the individual (the subject ) . This is due to the fact that this can be more fully establish the form and validity of guilt to the crime action, its response, and other elements and elements of crime , and on this basis the right to qualify and act appoint guilty punished.

By their nature psychological crime is no different from other forms of human activity. In psychology differ reflex instinctive , impulsive and strong-willed action. The first two types of actions take place unconsciously and are organic in nature ( they are outside the legal assessment ) , the other two - impulsive and strong-willed under the control of consciousness , although at its different levels, and they relate to offenses . Given that the motive and purpose of the crime are inseparable from the volitional behavior , including criminal , particularly studied by us, they help to reveal its psychological nature .

The motive and purpose of the crime can not be separated from the volitional behavior , including crime . They help to reveal its psychological nature . Motive can be defined as a conscious motivation (train) to perfect a specific targeted action ( volition ) , which represents a danger to the public and in accordance with the criminal law is a crime. Motive and purpose are supplanted by installing any other circumstances of the crime , in particular its pretexts. Motive - it is an internal stimulus to action , drive - objective factor case , a circumstance that is used for a purpose . Therefore, the motive and purpose often substitute for each other , which makes a legal assessment of the offense.
Offender encroaches on public relations, protected by the criminal law - a point motive applications , although its psychological essence motive may not differ from normal human behavior. Criminality is in form, method , means of satisfying motif.

These considerations suggest that the content of motivation is much broader than it says about the law , and that is reflected in the formal category of crime.

Characterizing motive as internal cause offense , the law often uses a common terminology that should be disclosed . For example , the law called " base motives ", " hooliganism ", " motives of self-interest ", etc. That means in reality a fairly wide range of intentions and motives . Great complications caused by the fact that , for example, a murder committed with extreme cruelty can be for various reasons, including improper personal relationships, bullying , etc. [15].

Such varieties of human behavior any crime is a particular psychophysical unity. We must not forget that the objective of the offense is not separated by a barrier from the subjective, what division of a criminal act on the outer and inner side - conditional . In fact, the content of the objective side expresses its dependence on certain motives and purposes of the offender , determined by the properties of his personality. Motive becomes defined only in relation to a particular action , or that factor becomes motive when he already has a corresponding target. The purpose , as noted above, in turn , said means ways to achieve it. Ultimately motive determines the realization of the objectives that have been identified . Motive answers the question why a person acts by these rather than by other means, ways. Investigator discloses a crime , it was in answer to the mystery is the motive of the criminal action , because without becoming impossible to find out the content of the motive of criminal activity. Thus, certain motifs and this corresponds to the means and method of expression. Unfortunately , this is not always taken into account judicial - investigative practice in qualification of murders committed with special cruelty [ 23, 24] . Particularly evident disregard such motive and means ( method ) is observed in the interpretation of crimes jurisprudence concept particularly cruel murder.

The Criminal Code of the RSFSR in 1960 , in contrast to the Criminal Code of the RSFSR in 1926 provides for increased responsibility for the murder is not the method , especially for the martyrdom of the deceased, and for murder with extreme cruelty . Given that the concept of a "particularly cruel treatment " is broader than the concept of " special torment" and is not limited to the objective expression of the crime , his manner, but also serves as a characteristic of the individual perpetrator, its qualities such as ruthlessness , brutality , exceptional bezserdechchya that appeared in perfect them crime.

Since motif expresses a certain propensity of man , the essential features of his character , and as a special cruelty can be generated by the influence of certain motifs, differing in their pettiness . In our study, it is necessary to find out what motives generally binds a special cruelty. In studying the cases of intentional murder with extreme cruelty , we obtained the following data: revenge and jealousy - 40% ( out of revenge - 22 % , 18% out of jealousy ) of hooliganism - 30%, with the good - 17%, other motives - 13 %).

So special cruelty is mainly associated with a vengeance , jealousy and hooliganism that corresponds to the content of these motives . Mischievous intent murder with cruelty with their sharp antisocial orientation often contain train guilty " hit " surrounding not only the fact of murder, but also its image . The actions of these killers often seen cynical train guilty mock victims outrage over his corpse , etc. . Relationship hooligans and special cruelty and confirms the generalized case study . Thus, more than one third of cases of intentional homicide with hooliganism constitute murder committed with extreme cruelty .

Revenge and jealousy can also be better correspond to the nature of murders committed with extreme cruelty . The particular cruelty is already compiled on the basis of these motives. Revenge and jealousy, hatred supplemented , encourage inflict harm to the victim in response to the consequent , according to the guilty , evil. Special problem of torture and suffering to the victim just meet this goal. The benefits , the singular brutality of action , on the contrary , less peculiar because its fun does not aim to train and still guilty cause particular suffering victim, the outrage over his corpse. If the trough and murder committed with particular cruelty , the circumstances regarding this intent is, as a rule , a byproduct . Guilty of murder is not intended , for example , the purpose of the special cause suffering to the victim , that consciously may assume that if otherwise he could not satisfy their own selfish train.

Legislative expression of committing intentional grievous bodily harm way special torment may indicate the crime only intentionally , as indicated by way of committing such a crime .

In the penal literature subjective side of the offense little work . Thus, some authors believe that the crime is committed in a deliberate form of guilt [25] , others are inclined to believe that the subjective aspect of this crime is characterized by direct or indirect intent . [10] These two points of view partially confirm our findings . Judicial practice making intentional grievous bodily harm on a date yet. Motives and purpose of committing serious action similar to that of the murder with extreme cruelty .

According to the subjective side of a crime under Art . 127 of the Criminal Code of Ukraine , there are judgments : 1) characterized by deliberate guilt and special purpose - to encourage the victim or any other person to perform any act contrary to his will [9 , 24] , 2 ) results in direct intent and specific purpose - to encourage the victim or another person commit acts contrary to his will [10] 3) appear in the form of direct or indirect intent and specific purpose - to encourage the victim to commit any act against his will . [22]

Based on the research we judgment that the crime premeditated , but there are differences that VV Stashis and authors of " comment ", edited by MA Potebenko , VG Goncharenko not call form intent , and MS Magarin indicates two types of intent. Therefore, a more favorable opinion on the subjective side of the crime SS Yatsenko and SD Shanchenka . This corresponds to the fact that the crime that is committed with a specific purpose can not be accomplished with indirect intent. In addition, this method of committing an intentional crime indicates that the offender can only act with the direct intention.

And finally, on the subjective side of a crime under Art . 434 of the Criminal Code , on the grounds of ill-treatment of prisoners on the grounds of extreme cruelty found unanimous support in the legal literature as such that committed intentionally [ 10, 25 , 24, 26 ] . However , none of the authors do not have to look at intent. Based on the techniques and methods of committing this crime , we have examined , it can be stated that it is committed only intentionally .

Given the above it should be noted that the scope of the intent of all objective evidence of particularly violent behavior and the purpose of committing a crime is mandatory for qualifying offenses under the research process of committing a crime , as well as the nature of the circumstances of the application by the court and law enforcement.

Conclusions . In summary , it must be concluded that the intellectual moment, characterized by the knowledge of the intention of a grave nature , these actions , and the method of singular cruelty. In other words , the subject is aware of the social danger of such acts that violate or threaten breach of public relations, ensuring the protection of human life. In such cases , when the person is not aware of at least one of the above characteristics of the subjective side , there will be no crime. All crimes committed in a way particularly ill-treatment committed exclusively with direct intent . In practice, most crimes are committed with special cruelty of jealousy and revenge , of hooliganism and use.
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         Кастарнов Д.Б. Вплив суб’єктивних ознак на кваліфікацію діяння, вчиненого способом особливо жорстокого поводження 

         У статті висвітлена проблема кваліфікації злочинів, вчинених способом особливо жорсткого поводження, та вплив суб’єктивних ознак на кваліфікацію даного діяння.

         Ключові слова: винний, суб’єктивна сторона, склад злочину, особлива жорстокість. 

         Кастарнов Д.Б. Влияние субъективных признаков на квалификацию деяния, совершенного способом особенно жестокого обращения 

        В статье освещенна проблема квалификации пре ступлений, совершенных способом особенно жесткого поведения, и влияние субъективных признаков на квалификацию данного деяния.

       Ключевые слова: виновный, субъективная сторона, состав преступления, особенная жестокость.

Kastarnov D.B. Influence of subjective signs is on qualification of act perfect the method of especially legal cruelty
        In the article the lighted up problem of qualification of crimes perfect by the method of especially hard behavior, and influence of subjective signs on qualification of this act.

Keywords: guilty, subjective side, corpus delict, special cruelty.
                                        

 

